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YEDIDIA Z. STERN, RELIGION AND STATE: THE ROLE OF HALAKHAH (2004), p. 19: "Asa 10
result [of the emancipation] the legal autonomy of Jewish society is lost and halakhah loses its
J"exclusive, or at least central, role as the legal system regulating the life of Jews

Jose Faur, "The Fundamental Principles of Jewish Jurisprudence”, 12 NEW YORK UNIVERSITY 11
INTERNATIONAL LAW AND POLITICS 225 (1979); Amnon Rubinstein, "Law and Religion in
Israel”, JEWISH LAW IN ANCIENT AND MODERN ISRAEL (HAIM COHEN , ED., 1971), pp.
.194-195
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MENACHEM ELON, JEWISH LAW (1994), p. 1428, 1462; David Novak, "Modern Responsa:
1800 to the Present”, AN INTRODUCTION TO THE HISTORY AND SOURCES OF JEWISH LAW
(1996), p. 379: "In the area however, pertaining to civil and criminal procedures, one sees a
marked decrease in the number of responsa, precisely because questions in this area much more
than in the others presuppose the collective autonomy of the traditional Jewish community, an
J"autonomy that was fast disappearing in this history
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Abstracts
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Rabbi Itai Elitzur

Halakhic Leniency to Prevent a More Severe
Transgression

In instances of concern that uncompromising fulfillment of the Halakhah
will result in the individual not heeding the words of rebuke, rather
disregarding everything he is told and furthermore the circumstances
will exacerbate, the question arises as to whether it is correct to show
leniency in fulfilling the commandments enabling him to progress to full
observance in the future, or whether every minutia of the Halakhah must
be maintained.

The essay reviews halakhic rulings over the ages related to this issue.
A number of these were lenient, opining that a lesser transgression is
preferable to a more severe transgression, in combination with the concern
that excess stringency will distance the person from Torah observance. In
contradistinction, many other halakhic authorities prohibit leniency for a
number of reasons: the Torah is immutable; leniency conveys approval of
the transgression; a transgression receiving public permission will shortly
become a wide permit for many other individuals; a lenient ruling will
lead other individuals to act permissively and may be seen as a ‘reward’
for transgression, thereby encouraging others to transgress; leniency is
acquiescence to a reality where the Torah is open to debate, allowing the
individual to select what is important based on personal preference, while
our Sages specifically endeavored to make a protective fence around the
Torah. Nonetheless, it seems that while in general one should not issue an
explicit lenient ruling, at times one should be lenient in a passive manner
(“shev va’al ta’aseh”).

Rabbi Dr. Moshe Beeri

Obligating a Community to Make a Synagogue
Accessible to Individuals with Disabilities

Israeli law requires that religious institutions be made accessible to
individuals with disabilities. The essay examines whether the Halakhah
requires every synagogue to be accessible.
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There are two sources for the obligation to construct a synagogue: an
inherent obligation, such that every city contain a number of essential
institutions, inter alia, a synagogue, which is the responsibility of the
municipal authorities; and an indirect obligation arising from the obligation
to pray in a synagogue, thus its construction is a means to fulfilling the
obligation of prayer. The central synagogue of a city, by definition, must cater
to all the city residents, and therefore it must be accessible to individuals
with disabilities. In contemporary times in large cities one synagogue is
not sufficient, and thus accessible synagogues must be established across
the city thereby allowing all the city residents access to a synagogue.
However, additional synagogues that may be erected and funded by
individual communities do not have a halakhic requirement to be made
accessible. Nevertheless it is appropriate to act to make them accessible to
individuals with disabilities, and the majority of the synagogue attendants
may decide to do so, even if this results in imposition on the minority. All
the members of the synagogues are to equally bear the expenses of making
the synagogue accessible to individuals with disabilities, and individuals
with disabilities themselves must not be obliged to contribute more than
others.

Avi Gozlan and Rabbi Eli Reif
Is an Ethical-Religious Code for Psychologists Necessary?

On the Autonomy of the Patient, the Position of the Therapist
and Therapy Objectives

Is there a contradiction between the underlying assumptions of mental
therapy and commitment to the Master of the Universe? Do the therapeutic
techniques conform to the requirements of the Halakhah? This essay
asserts that the desire to aid an individual in addressing mental difficulties,
together with the technical principles of psychotherapy, concur with the
religious philosophy and the Halakhah. Thus, it is the contention of the
essay, that a unique ethical-religious code for the observant psychologist
is unnecessary.

The essay indicates that the psychologists’ ethical code is aware of the
possible conflicts between the conditions of therapy and the system
of ethics held by the patient or the therapist, and in response it guides
toward resolving these conflicts and thereby also addresses the ethical
dilemmas of the observant psychologist. The essay presents the principle
of autonomy and contends that despite therapy addressing the capability
to make choices, it does not direct the patient to any one specific
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direction, rather leaving in his hands the sovereignty and responsibility
for his life. Additionally, the essay addresses the unique characteristics
of the therapeutic discourse, examining how this concurs with the laws
of speech; it describes the nature of the relationship between therapist
and patient, and analyses its boundaries; and presents how to manage
halakhic challenges in those situations where they arise.

Rabbi David Stav and Rabbi Avraham Stav

The Laws of Seclusion for Individuals of Same Sex
Orientations

The phenomenon of homosexuality, which in recent times has become
more exposed and public, gives rise to social, spiritual and halakhic
questions. This essay address the halakhic status of an individual with a
same sex orientation with regard the laws of seclusion (“yihud”).

The fundamental discussion of the prohibition of yihud prohibits a male
and female being in seclusion with each other in a manner that may lead
to transgression. However, if the male is homosexual, is there a prohibition
of seclusion for him with another male? Furthermore, is he permitted to be
secluded with a female?

The essay clarifies two fundamental questions: Are the principles of yihud
fixed, or are they to be adapted in accordance with de facto concerns? And,
does same sex orientation possess a halakhic status that may influence
these principles?

The conclusion of the essay is that two males who both possess same
sex orientations may not be in seclusion with each other, however if
only one party is homosexual and he has not previously transgressed
the specific forbidden homosexual act, then the seclusion is permitted.
In contradistinction, a male who is not at all attracted to females may
be lenient with regard certain laws of yihud with an unmarried female,
however these restrictions are not completely suspended.

Rabbi Uri Redman

Analysis of the Nature of Conversion in the Thought
of Rabbi Shaul Yisraeli

In his essay “Faith and covenant: conversion according to Maimonides
and contemporary authorities,” Rav Shagar presents two perspectives
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with regard the acceptance of the commandments (“kabbalat mitzvot”)
within the framework of the conversion procedure: fulfillment of the
commandments arising from acknowledgement of a religious-faith
nature, and fulfillment of the commandments of a societal integration
nature. In appreciating Rabbi Shaul Yisraeli's approach that conversion is
a process of joining the Nation of Israel, and the rabbinical court acts in a
representative capacity to ascertain if indeed the individual has undergone
a deep change motivating his desire to join the Jewish people by means
of the Jewish religion, the essay examines Rabbi Yisraeli's approach in
contrast to his colleagues opinions in the “Brother and Sister” case.

Rabbi Yisraeli's approach that conversion arises from an internal faith
process is such that it prevents the acknowledgement of the social-
religious integration of the convert and the resulting presumption of his
Judaism. In Rabbi Yisraeli’s opinion, the halakhic authorities that afford
significance to presumption of an individual’s Judaism (“muhzakut”) are
only valid when the convert lives as an observant, believing Jew, for then
it is apparent that he is of complete faith and his behavior affirms his
claim of prior conversion. In contradistinction, particularly the approach
of Rabbi Y. S. Elyashiv that emphasizes acceptance of the commandments
within the conversion process with respect to the practical, social realm,
acknowledges even minimal religious integration with regard fulfillment of
the commandments as proof of prior conversion.

Rabbi Yoav Sternberg

Publication of Negative Information on Social
Networks — Punition vs. Protection

In an ideal world, when an individual sins, whether to his fellow or in
transgressions to God, the judicial system judges him, sentences him and
distances him from potential victims. However, the contemporary world is
not ideal and one is not always able to rely on the judicial system to defend
the public from offenders.

It has become accepted practice today to augment the judiciary by means
of the press and social networks in order to publicize such negative
information. The essay attempts to examine whether indeed these means
may be utilized. To this end a distinction must be made between two
categories of information conveyance; transfer of information intended
to penalize the offender, for instance by leading to his removal from his
current office, as opposed to information intended to prevent further
harm. The former does not lie within the jurisdiction of the individual; in
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contradistinction, not only does the latter exist within his jurisdiction, it is
his responsibility and duty. Even when the objective is to prevent future
harm, there are constraints to this, and the essay attempts to present the
halakhic bounds wherein an individual may act.

Rabbi Gavriel Goldman and Rabbi Menachem Burstein

High-Risk Pregnancy — A Halakhic Medical Guide

A high-risk pregnancy is one such that there is concern of increased risk
to the mother, the fetus or both. The essay reviews the medical causes that
may result in a high-risk pregnancy, and thereafter addresses the halakhic
details pertaining to high-risk pregnancies.

The essay first addresses whether a woman may risk her own safety in
order to enter into pregnancy, and whether during the pregnancy she may
undergo therapies that may endanger her. Thereafter the essay discusses
forced bed rest of the mother owing to complications of pregnancy from a
medical and halakhic perspective; the appropriate action when a malignant
illness is discovered in the course of pregnancy; practical halakhic guidance
for marital relations in circumstances wherein regular relations may cause
the fetus to abort or the early onset of labor; and desecration of Shabbat to
save the life of the mother or the fetus.

The conclusion of the essay contains a unique section dedicated to the
risks of a multifetal pregnancy, the medical and halakhic principles of
whether to perform multifetal pregnancy reduction, and under which
circumstances and at what point this may be permitted.

Rabbi Shmuel David

Marriage of Individuals with Intellectual
Developmental Disabilities

Akin to all individuals, those with intellectual developmental disabilities
yearn for and require a devoted relationship with a significant other,
which often may alleviate their disabilities. When professional therapists
recommend such a relationship, or do not express opposition, does the
Halakhah enable such individuals to marry, or is their status possibly that
of a deaf-mute, the severely mentally ill and minor (“heresh, shoteh ve-
katan”) who cannot affect kiddushin (“betrothal”)?

The deaf-mute, severely mentally ill and minor are exempt from the
obligation to fulfill the commandments, and they are unable to serve as
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witnesses. If one of these were to betroth a woman, by Torah Law the
woman is not betrothed. The Sages, however, enacted a valid betrothal
for the deaf-mute; this was not enacted for the severely mentally ill out
of the concern that such a couple would not be able to maintain peaceful
relations.

An individual suffering impaired intellectual faculties may not suffer
behavioral problems, and hence he is not akin to the severely mentally
ill shoteh. Thus, if his mental disability is marginal and he is able to care
for himself on his own, or with the aid of his partner, and the therapists
believe that this couple may live together successfully and maintain a basic
household, whether it is the woman or both partners who are mentally
impaired - their status is that of deaf-mute for whom the Sages enacted
kiddushin, and thus they must be enabled to marry in accordance with the
Law of Moses and Israel. In such an instance the couple must be taught
the maximum possible regarding the laws of family purity; they are in
any event exempt from those aspects of these laws that they are unable
to comprehend. If the therapists believe the couple is capable of raising
and caring for children, and these children may be entirely healthy - this
is wonderful. However if caring for children is beyond their capabilities,
or there is a high probability of fetal abnormalities, the couple must be
instructed to utilize those permissible forms of birth control.

Dr. Avishalom Westreich

"Is there something of which it may be said: 'See, this
is new?’ It has been forever”

On Engagement & Prenuptial Agreements

Arrangement of the marriage relationship prior to the ceremony has
been in practice throughout Jewish communities for hundreds and
thousands of years: from the Ketubah marriage contract, through earlier
and later engagement contracts (“tena’im” - “stipulations”), until the
contemporary prenuptial agreements. The essay examines the role of
the contemporary agreements (primarily the “Agreement for Mutual
Respect” and the “Agreement of Love”), and the justification for their
existence in a comparative perspective by means of analysis of the
central characteristics of the tena’im engagement contracts utilized in the
communities of Ashkenaz and Poland, as they are recorded in “Nahalat
Shiv'ah”. This analysis reveals the similarities between the challenges the
tena’im contracts addressed and those the modern prenuptial agreements
endeavor to solve, simultaneously exposing corresponding modes of
solution shared by both these groups. The focus of the essay is not the
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formal halakhic contentions (albeit these are addressed at certain junctions
throughout the essay) rather the past tradition and noting the lesson it
teaches for the present. This examination largely indicates the power of
custom, of the community and of individuals in the fields under study, and
particularly the manner in which Jewish communities chose to resolve
complex aspects of marriage, separation and divorce by means of halakhic
tools, individual consents and ordinances.

Rabbi Eitan Zan Bar
A Mother's Credibility vis-a-vis Her Son'’s Priesthood

This essay addressed the credibility of a mother of a kohen to testify that
she is not permitted to marry a kohen; for instance, if she reports that she
was involved in forbidden sexual relations. If she is afforded credibility
in this matter, her son becomes a hallal (“profaned” kohen) and thus is
no longer worthy of the priesthood, hence he may marry a divorcee, a
convert, etc. The mother’s claim may be credible for the following reasons:
A number of contemporary authorities maintain that priests are not
currently definitively presumed to be such, but rather this presumption
(“hazakah") is of uncertain degree (“safek”); in the sphere of familial
lineage the Halakhah is stringent, requiring two majority determinations
(“trei rubel” - “two majorities”) in order to permit a woman who conducted
sexual relations with an individual of unclear lineage; a portion of Jewish
women maintain permissive lifestyles, thereby removing the presumption
of broad marriage eligibility. Should the mother not be credible, however,
her son then maintains all the prohibitions and obligations of a priest.

The essay assumes an approach that tends not to afford credibility to
the mother for a number of reasons: credibility in the sphere of familial
lineage is only afforded the father, and even then only within bounds;
concern for ulterior motives; “one may not deem himself an evildoer” —
self-incriminating testimony is not credible; “the transgressor must not
be rewarded”; a person is not credible as a witness regarding prohibited
practices in the specific matter of his suspected involvement; rabbinical
court clarification procedures entail challenges to modest conduct;
contemporary priests are fully presumed as such; and as an enactment
for the current era so that others do not learn from the deeds of this
woman. However, if the husband believes his wife, it is apparent that she
has no deceitful intentions, there is not a contradiction of the “yakir” (“he
shall acknowledge”) principle, and she relates her claim in the course of
innocent conversation, permitting her son to marry a woman prohibited to
a kohen should be considered.

XI



